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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION |
5. F. KENNEDY FEDERAL BULDING, BOSTON, MASSACHUSETTS 02203-2211

MEMORANDUM
DATE: June 22, 1990

sUBJ: Conduct of the Agency's business; and communication with
outside attorneys and parties in litigation

FROM: Paul G. Keough MW/(

Deputy Regional Administrator

TO: Division and Office Directors
Branch and Section Chiefs

I am attaching a copy of the Administrator's February - b 7
1989 memorandum concerning conduct of the Agency's
pusiness. After reviewing it recently, I decided that it

should be reissued since it contains important guidance
which we all should follow. :

Harley asked me to highlight in particular the matter of
how we should handle communication with outside attorneys
and communication with parties to matters in litigation.

I would ask you and your staff to observe the following
rules:

1. When the Agency is involved in litigation or in an
administrative process, all communication with outside
parties and their attorneys should be through the assigned
ORC attorney.

5. In addition to the above instances, whenever an
outside person or company is represented by an attorney,
all communication with the attorney should be through the
assigned ORC attorney.

I believe that by following this approach we will provide
for maximum protection of the Agency's interests.

ce: Julie Belaga
ORC attorneys



0 g,

‘,r'm"‘"\':

Q0 3 .
% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
mﬁéd‘ WASHINGTON, D.C. 20460
FEB 2 7 1989

THE ADMINISTRATOR

MEMORANDUM FOR: All EPA Employees

SUBJECT: conduct of the Agency’s Business

T look forward to meeting and working with many of you
as I take up my duties as Administrator of the Environmental
Protection Agency.

Together, as a team, we must tackle some of the most
pressing and vexing problems that confront our nation and, as
we have become acutely aware in recent years, our planet.

The very health and well-being of millions of people depend

on the decisions we make and the effectiveness with which we
pursue our mission. We at EPA, indeed the federal

government, cannot alone do all that is necessary. We must
continue to build strong working partnerships with state and
local agencies, with citizens and public interest groups, with
the environmental community, with business councils and trade’
and professional associations, with scientists, and with many
others who have important roles to play in protecting public
health and the environment.

My immediate predecessors, Lee Thomas and Wwilliam Ruckelshaus,
offered guidelines for EPA staff contacts with people outside
the Agency, and I wish to affirm them. The success of our
efforts at EPA directly depends on the trust of the public we
serve. We must seek at all times to earn and maintain that
trust, and we must conduct our business openly and fairly,
responding as best we can to the needs of the people we
serve. The guidelines below should maintain the fairness and
openness of our procedures and thus strengthen public
confidence in our decisions. '



General Principles

EPA must provide, in all its programs, for the fullest
possible participation by the public in our decisionmaking.
This requires not only that EPA staff remain open and
accessible to those representing all points of view, but also
that EPA employees responsible for decisions take affirmative
steps to seek out the views of those who will be affected by
the decisions. EPA will not accord privileged status to any
special interest, nor accept any recommendation or proposal
without careful, critical examination.

Appointment Calendars

To keep the public fully informed of my contacts with
interested parties, a copy of my appointment calendar for
each week will be placed in the office of Public Affairs,
available to whomever is interested at the end of the week.
The Deputy Administrator, and all Assistant Administrators,
Associate Administrators, Regional Administrators, and Staff
Office Directors similarly shall make their appointment
calendars available.

Litigation and Formal Adijudication

EPA is engaged in a wide range of litigation, both
enforcement and defensive in nature. All communication with
parties in litigation must be through the attorneys assigned
to the case. Program personnel who receive inquiries from
parties in matters under litigation must immediately notify
the assigned attorney, and refer the caller to that attorney.

Formal adjudications, such as pesticide cancellation
proceedings, are governed by specific requirements concerning
ex parte communications, which appear in the various EPA rules
governing those proceedings. These rules are collected and
available in the Office of the General Counsel, Room 537 West
Tower. I will conduct nyself in accordance with these rules,
and I expect all EPA employees to do the same.

Rulemaking Proceedings

In rulemaking proceedings under the Administrative
Procedure Act, EPA employees must ensure that the basis for
the Agency’s decision appears in the public record.
Therefore, be certain (1) tha: all written comnents received.
from people outside the Agency (whether during or after the
comment period) are entered in the public record for the
rulemaking, and (2) that a memorandum summarizing any
significant new factual data or information likely to affect
the final decision received during a meeting or other
conversations also is placed in the public record.

L



You are encouraged, consistent with statutory =
responsibilities, to reach as broadly as possible for views'
to assist you in arriving at final rules. You should do so, "
however, in a manner that ensures that final decisions are
supported by the public record and the Agency’s rationale is
fully explained in the preamble to the final rule. This does
not mean that you may not meet with one special"interest
group without inviting all other interest groups to the same
meeting, although all such groups should have an equal
opportunity to meet with EPA. It does mean, however, that
any oral communication regarding significant new factual data
or information affecting a rule, including a meeting with an .
interest group, should be summarized in writing and placed in
the public record. In addition to these guidelines,
procedures have peen established with OMB to ensure that
relevant material received by OMB from outside parties will
pe placed in the EPA public record.

Communications Generally

1 am confident that I can rely on EPA staff to use
common sense and good judgement in communicating with the
public. The openness and integrity with which we deal with
the public-is essential to ensuring public trust in the Agency.

T firmly believe in developing and maintaining an
effective communications capability. The Agency has taken
important steps to strengthen these capabilities, and I want
to see continuing emphasis on comnunications planning,
including commitment by the programs and the regicns of
appropriate personnel and other resources to achieve this.

In dealing with the press, EPA staff should be open and
accessible; none of our goals is well served by limiting
contact with the press. Those who speak to the press should
concern themselves only with their particular area of expertise.
Please inform your Assistant Administrator’s office and the
EPA Press Office promptly about all such conversations with
the press.

Finally, all communications materials, written and audlio-
visual, produced for public dissemination should be developed
in coordination with the Office of public Affairs, which is
to assure they are done cost-effectively, done in-house or by
outside contractors as warranted, and are consistent with EPA
graphic standards and a number of OMB directives on such
materials.
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" We have entered a new era in which I expect EPA to play
a leading role in developing solutions to complex '
environmental problems and in strengthening our already firm
commitment to achieving steady, tangible environmental
progress. In my dealings with EPA staff to date, I have been
thoroughly impressed with the professionalism and dedication

of everyone. I find myself energized by the challenge ahead,

and look forward to working with you all to impro the
guality of our environment. ;P

William K. Reilly(/
“.
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THE ADMINISTRATOR

MEMORANDUM FOR: All EPA Employees

SUBJECT: conduct of the Agency'’s Business

I look forward to meeting and working with many of you
as I take up my duties as Administrator of the Environmental
Protection Agency.

Together, as a team, we must tackle some of the most
pressing and vexing problems that confront our nation and, as
we have become acutely aware in recent years, our planet.

The very health and well-being of millions of people depend

on the decisions we make and the effectiveness with which we
pursue our mission. We at EPA, indeed the federal

government, cannot alone do all that is necessary. We must
continue to build strong working partnerships with state and
local agencies, with citizens and public interest groups, with
the environmental community, with business councils and trade
and professional associations, with scientists, and with many
others who have important roles to play in protecting public
health and the environment.

My immediate predecessors, Lee Thomas and William Ruckelshaus,
offered guidelines for EPA staff contacts with people outside
the Agency, and I wish to affirm them. The success of our
efforts at EPA directly depends on the trust of the public we
serve. We must seek at all times to earn and maintain that
trust, and we must conduct our business openly and fairly,
" responding as best we can to the needs of the people we
serve. The guidelines below should maintain the fairness and
openness of our procedures and thus strengthen public
confidence in our decisions.

- B T — R o R———
e TR e R R e T R R T e e el s R Lo L % g



General principles

EPA must provide, in all its programs, for the fullest
possible participation by the public in our decisionmaking.
This requires not only that EPA staff remain open and
accessible to those representing all points of view, but also
that EPA employees responsible for decisions take affirmative
steps to seek out the views of those who will be affected by
the decisions. EPA will not accord privileged status to any
special interest, nor accept any recommendation or proposal
without careful, critical examination.

Appointment Calendars

To keep the public fully informed of my contacts with
interested parties, a copy of my appointment calendar for
each week will be placed in the Office of Public Affairs,
available to whomever is interested at the end of the week.
The Deputy Administrator, and all Assistant Administrators,
Associate Administrators, Regional Administrators, and Staff
Office Directors similarly shall make their appointment
calendars available.

Litigation and Formal Adjudication

EPA is engaged in a wide range of litigation, both
enforcement and defensive in nature. All communication with
parties in litigation must be through the attorneys assigned
to the case. Program personnel who receive inquiries from-—=
parties in matters under litigation must immediately notify
the assigned attorney, and refer the caller to that attornez;’/

Formal adjudications, such as pesticide cancellation
proceedings, are governed by specific requirements concerning
ex parte communications, which appear in the various EPA rules
governing those proceedings. These rules are collected and
available in the Office of the General Counsel, Room 537 West
Tower. I will conduct myself in accordance with these rules,
and I expect all EPA employees to do the same.

Rulemaking Proceedings

In rulemaking proceedings under the Administrative
Procedure Act, EPA employees must ensure that the basis for
the Agency’'s decision appears in the public record.
Therefore, be certain (1) that all written comments received
from people outside the Agency (whether during or after the
comment period) are entered in the public record for the
rulemaking, and (2) that a memorandunm summarizing any
significant new factual data or information likely to affect
the final decision received during a meeting or other
conversations also is placed in the public record.



you are encouraged, consistent with statutory
responsibilities, to reach as broadly as possible for views
to assist you in arriving at final rules. You should do so,
however, in a manner that ensures that final decisions are
supported by the public record and the Agency’s rationale is
fully explained in the preamble to the final rule. This does
not mean that you may not meet with one special interest
group without inviting all other interest groups to the same
meeting, although all such groups should have an equal
opportunity to meet with EPA. It does mean, however, that
any oral communication regarding significant new factual data
or information affecting a rule, including a meeting with an
interest group, should be summarized in writing and placed in
the public record. 1In addition to these guidelines, '
procedures have been established with OMB to ensure that
relevant material received by OMB from outside parties will
be placed in the EPA public record.

Communications Generallvy

I am confident that I can rely on EPA staff to use
common sense and good judgement in communicating with the
public. The openness and integrity with which we deal with
the public-is essential to ensuring public trust in the Agency.

I firmly believe in developing and maintaining an
effective communications capability. The Agency has taken
important steps to strengthen these capabilities, and I want
to see continuing emphasis on communications planning,
including commitment by the programs and the regicns of
appropriate personnel and other resources to achieve this.

In dealing with the press, EPA staff should be open and
accessible; none of our goals is well served by limiting
contact with the press. Those who speak to the press should
concern themselves only with their particular area of expertise.
Please inform your Assistant Administrator’s office and the
EPA Press Office promptly about all such conversations with
the press.

Finally, all communications materials, written and audio-
visual, produced for public dissemination should be developed
in coordination with the Office of Public Affairs, which is
to assure they are done cost-effectively, done in-house or by
outside contractors as warranted, and are consistent with EPA
graphic standards and a number of OMB directives on such
materials.
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We have entered a new era in which I expect EPA to play
a2 leading role in developing solutions to complex
environmental problems and in strengthening our already firm
commitment to achieving steady, tangible environmental
progress. In my dealings with EPA staff to date, I have been
thoroughly impressed with the professionalism and dedication
of everyone. I find myself energized by the challenge ahead,
and look forward to working with you all to impro the
quality of our environment. !

Wwilliam K. Reill
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May 19, 1983

THE ADMINISTRATOR

MEMORANDUM

SUBJECT: Contacts with Persons Outside the Agency
O All EPA Employees

When I recently appeared before the Senate Committee on
Environment and Public Works, I promised that EPA would operate
"in a fishbowl." I said, '"We will attempt to communicate with
everyone from the environmentalists to those we regulate and we
will do so as openly as possible." Therefore, I believe it is
important to set out for the guidance of all EPA employees a set
of basic principles to guide our communications with the public.

In formulating these principles I considered more stringent
restrictions on contacts with those outside the Agency than those
described below. At my request, my staff met with staff members
of the Administrative Conference of the United States to discuss
these issues. This organization is an independent agency that
develops improvements to the legal procedures by which Federal
agencies administer their programs. Based on the recommendations
of the staff members of the Administrative Conference and those of
the Office of General Counsel, I am convinced that restrictions
beyond those set out below would unnecessarily inhibit the free
flow of information and views. 1In adopting these flexible procedures
I am relying on EPA employees to use their common sense and good
judgment to conduct themselves with the openness and integrity
which alone can ensure public trust in the Agency.

General Principles

EPA will provide, in all its programs, for the fullest possible
public participation in decision-making. This requires not only
that EPA employees remain open and accessible to those representing
all points of view, but also that EPA employees responsible for
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‘ decisions take affirmative steps to seek out the views of those
who will be affected by the decisions. EPA will not accord privi-
leged status to any special interest group, nor will it accept any
recommendation without careful critical examination.

Appointment Calendars

In order to make the public fully aware of my contacts with
interested persons, I have directed that a copy of my appointment
calendar for each week be placed in the Office of Public Affairs
and made available to the public at the end of the week. The
Deputy Administrator, and all Assistant Administrators, Associate
Administrators, Regional Administrators, and Staff Office Directors
shall make their appointment calendars available in a similar
manner.

Litigation and Formal Adjudication

EPA is engaged in a wide range of litigation, both enforcement
and defensive in nature. All communication with parties in litiga-
FEEE_EEEE_EE_EQEEEgh the attorneys assigned to the case. Program
_personnel who receive inquiries from parties in matters under
litigation should immediately notify the assigned attorney, and
Should refer the caller to that attorney. e i
“ R s —
Formal adjudications, such as pesticide cancellation proceedings,
are governed by specific requirements concerning ex parte communi-
cations, which appear in the various EPA rules governing those
proceedings. These rules are collected and available in the Office
of General Counsel, Room 545, West Tower. I will conduct myself
in accordance with these rules, and I expect all EPA employees to
do the same.

Rulemaking Proceedings

_ In either formal or informal rulemaking proceedings under the
Administrative Procedure Act, EPA employees must ensure that the
basis for the Agency's decision appears in the record. Therefore,
be certain (1) that all written comments received from persons
outside the Agency (whether during or after the comment period)
are entered in the rulemaking docket, and (2) that a memorandum
summarizing any significant new factual information or argument
likely to affect the final decision received during a meeting or
other conversations is placed in the rulemaking docket.
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You are encouraged to reach out as broadly as possible for
views to assist you in arriving at final rules. However, you
should do so in a manner that ensures, as far as practicable,
that final decisions are not taken on the basis of information or
arguments which have not been disclosed to members of the public
in a timely manner. This does not mean that you may not meet
with one special interest group without inviting all other interest
groups to the same meeting, although all such groups should have
an equal opportunity to meet with EPA. It does mean, however,
that any oral communication regarding significant new factual
information or argument affecting a rule, including a meeting
with an interest group, should be summarized in writing and
placed in the rulemsking docket for the information of all

members of the public.

William D. Ruckelshaus
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THE ADMINISTRATOR

MEMORANDUM FOR: All EPA Employees

SUBJECT: Conduct of the Agency’s Business

I look forward to meeting and working with many of you
as I take up my duties as Administrator of the Environmental
Protection Agency.

Together, as a team, we must tackle some of the most
pressing and vexing problems that confront our nation and, as
we have become acutely aware in recent years, our planet.

The very health and well-being of millions of people depend
on the decisions we make and the effectiveness with which we
pursue our mission. We at EPA, indeed the federal

government, cannot alone do all that is necessary. We must
continue to build strong working partnerships with state and
local agencies, with citizens and public interest groups, with
the environmental community, with business councils and trade
and professional associations, with scientists, and with many
others who have important roles to play in protecting public
health and the environment.

My immediate predecessors, Lee Thomas and William Ruckelshaus,
offered guidelines for EPA staff contacts with people outside
the Agency, and I wish to affirm them. The success of our
efforts at EPA directly depends on the trust of the public we
serve. We must seek at all times to earn and maintain that
trust, and we must conduct our business openly and fairly,
responding as best we can to the needs of the people we
serve. The guidelines below should maintain the fairness and
openness of our procedures and thus strengthen public
confidence in our decisions. _




General Principles

EPA must provide, in all its programs, for the fullest
possible participation by the public in our decisionmaking.
This requires not only that EPA staff remain open and
accessible to those representing all points of view, but also
that EPA employees responsible for decisions take affirmative
steps to seek out the views of those who will be affected by
the decisions. EPA will not accord privileged status to any
special interest, nor accept any recommendation or proposal
without careful, critical examination.

Appointment Calendars

To keep the public fully informed of my contacts with
interested parties, a copy of my appointment calendar for
each week will be placed in the Office of Public Affairs,
available to whomever is interested at the end of the week.
The Deputy Administrator, and all Assistant Administrators,
Associate Administrators, Regional Administrators, and Staff
Office Directors similarly shall make their appointment
calendars available.

Litigation and Formal Adijudication

EPA is engaged in a wide range of litigation, both
enforcement and defensive in nature. All communication with
parties in litigation must be through the attorneys assigned
to the case. Program personnel who receive inquiries from~“J
parties in matters under litigation must immediately notify
the assigned attorney, and refer the caller to that attorney.

Formal adjudications, such as pesticide cancellation
proceedings, are governed by specific requirements concerning
ex parte communications, which appear in the various EPA rules
governing those proceedings. These rules are collected and
available in the Office of the General Counsel, Room 537 West

 Tower. I will conduct myself in accordance with these rules,

and I expect all EPA employees to do the same.
Rulemaking Proceedings
In rulemaking proceedings under the Administrative

Procedure Act, EPA employees must ensure that the basis for
the Agency’s decision appears in the public record.

\ Therefore, be certain (1) that all written comments received.

from people outside the Agency (whether during or after the

. comment period) are entered in the public record for the

rulemaking, and (2) that a memorandum summarizing any

| significant new factual data or information likely to affect

the final decision received during a meeting or other
conversations also is placed in the public record.



You are encouraged, consistent with statutory
responsibilities, to reach as broadly as possible for views
to assist you in arriving at final rules. You should do so,
however, in a manner that ensures that final decisions are
supported by the public record and the Agency’s rationale is
fully explained in the preamble to the final rule. This dces
not mean that you may not meet with one special interest
group without inviting all other interest groups to the same
meeting, although all such groups should have an equal
opportunity to meet with EPA. It does mean, however, that
any oral communication regarding significant new factual data
or information affecting a rule, including a meeting with an
interest group, should be summarized in writing and placed in
the public record. 1In addition to these guidelines,
procedures have been established with OMB to ensure that
relevant material received by OMB from outside parties will
be placed in the EPA public record.

Communications Generally

I am confident that I can rely on EPA staff to use
common sense and good judgement in communicating with the
public. The openness and integrity with which we deal with
the public-is essential to ensuring public trust in the Agency.

I firmly believe in developing and maintaining an
effective communications capability. The Agency has taken
important steps to strengthen these capabilities, and I want
to see continuing emphasis on communications planning,
including commitment by the programs and the regicns of
appropriate personnel and other resources to achieve this.

In dealing with the press, EPA staff should be oren and
accessible; none of our goals is well served by limiting
contact with the press. Those whe speak to the press should
concern themselves only with their particular area of expertise.
Please inform your Assistant Administrator’s office and the
EPA Press Office promptly about all such conversations with
the press.

Finally, all communications materials, written and audio-
visual, produced for public dissemination should be developed
in coordination with the Office of Public Affairs, which is
to assure they are done cost-effectively, done in-house or by
outside contractors as warranted, and are consistent with EPA
graphic standards and a number of OMB directives on such
materials.




' We have entered a new era in which I expect EPA to play
a leading role in developlng solutions to complex
environmental problems and in strengthening our already firm
commitment to achieving steady, tangible environmental
progress. In my dealings with EPA staff to date, I have been
thoroughly impressed with the professionalism and dedication
of everyone. I find myself energized by the challenge ahead,
and look forward to working with you all to 1mpro the
quality of our environment.

William K. Reill
~

(




€0 87,
d“ﬁ 4}%\0‘

% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

P )
%SM.:@“ . WASHINGTON, D.C. 20460

AL pagt®

¢ 1993
THE ADMINISTRATOR

MEMORANDUM TO ALL EMPLOYEES

SUBJECT: Serving the Public Interest

I am truly honored to have been selected to lead the Environmental Protection
Agency. I believe that government service is a high calling and that EPA’s potential to
improve the lives of Americans is unparalleled. As I have met with many of you, I have
learned that EPA employees share in that belief.

Among the most important of our challenges as public servants is our duty to live
up to the public trust and confidence that sustains our work at-EPA. As individuals and
as an Agency, we must maintain the highest ethical standards in all our activities. This
means conducting our business here openly, fairly and in accordance with all legal
requirements.

In the tradition of recent Administrators, I am setting forth in this memorandum
the guiding principles our Agency will use to ensure the integrity of all our actions. I ask
each of you to join me in observing these principles.

General Principles

In all its programs, EPA must provide for the most extensive public participation
possible in decision-making. This requires that we all remain open to all points of view
and take affirmative steps to solicit input from those who will be affected by decisions.
Our willingness to remain open to new ideas from our constituents, and to incorporate
them where appropriate, is absolutely essential to the execution of our mission. At the
same time, we must not accord privileged status to any special interest, nor accept any
recommendation or proposal without careful, critical examination.

Ap_gointfncnt Calendars

To keep the public fully informed of my contacts with interested parties, I will
make my appointment calendar for each week available in the Office of Public Affairs. [
encourage the Deputy Administrator, all Assistant Administrators, Associate
Administrators, Regional Administrators, and Staff Office Directors to make their
appointment calendars available as well. '

“*" Printed on Recycled Paper



Litication and Formal Adjudication

pertinent communication with parties in litigation must be conducted through the

; ( EPA is engaged in a wide range of both enforcement and defensive litigation. All

 attorneys assigned to the case. Program personnel who receive inquiries from parties
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regarding matters under litigation must immediately notify the assigned attorney and
refer the caller to that attorney.

Formal adjudications (e.g., pesticide cancellation proceedings) are governed by
specific requirements concerning ex parte communications in the various EPA rules
governing those proceedings. These rules are collected and available in the Office of the

. General Counsel, Room 537 West Tower. 1will conduct myself in accordance with these
" rules, and I expect all EPA employees to do the same. |

‘5 Rulemaking Proceedings

In rulemaking proceedings under the Administrative Procedure Act, the basis for

Agency decisions must appear in the public record. Therefore, after a rule is proposed,
be certain that: N

1. All written cofnme_:ﬁts- received from people outside the Agency (whether during or
after the comment period) are entered in the public record for the rulemaking; and,

2. A brief memorandum summarizing any significant new data or information likely
' to affect the final decision that is received during a meeting or other conversation is
placed in the public record.

These requirements are increasingly important as EPA continues to expand public
" involvement in our rulemaking efforts. I encourage you to solicit views from the broadest
 possible spectrum of interested parties in arriving at final rules. All interests should have
. an equal opportunity to meet with EPA. Meetings may be held with individual groups
~ without involving all other interested parties. Of paramount importance, however, is
~ ensuring any new data or information affecting the decision is promptly placed in the
. public record. ' '

i The Federal Advisory Committee Act (FACA) helps ensure that the Agency

| provides equal and open public access to the advice and recommendations EPA receives

or solicits from outside parties. As many of you know, however, several exemptions are
applicable. For example, when the Agency seeks the advice of individual meeting
participants without seeking consensus, the gathering is not subject to FACA. This and
other FACA exemptions may be helpful to you in obtaining a comprehensive response
from interested entities during rulemakings while still meeting the letter and intent of
FACA. Remember that questions about FACA’s applicability and exemptions should be
directed to the FACA experts in the Office of General Counsel’s General and
Information Law Division. '



Contacts with Congress and the Press

EPA staff should be open and accessible to Congressional staff and the press. I
rely on you to use common sense and good judgement in these interactions. I ask that
you inform your Assistant Administrator’s office, the EPA Press Office, and/or the Office
of Congressional and Legislative Affairs promptly about all such conversations with the
press or Congressional staff. The consistency and integrity of our communications will
enhance public trust in the Agency.

Communications Generally

Finally, all communications materials produced for public dissemination should be
developed in coordination with the Office of Communications, Education and Public
Affairs. This will assure consistency with EPA standards and a number of OMB
directives on such materials.

HkdkckkkkdiE

Over the last few years, EPA has built an excellent reputation for involving the
public, Congress, the press and other interested parties in our work. This openness to
the public furthers our mission by increasing our credibility, improving our decision-
making and developing broad public support for Agency initiatives. I am proud of the
actions you are all taking to improve public access to and involvement in our work. I
look forward to working with you to implement these guidelines and to continue to
promote public involvement and ethical conduct in all EPA affairs. I believe our ability
to remain open to the public and to make fair, well-informed decisions is essential to our
success. I look forward to hearing any additional ideas you have on how we can achieve
this goal.

Carol M. Browner
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MEMORANDUM
TO: All EPA Employees

SUBJECT: Contacts With Persons Outside The Agency

I want to take this opportunity to reaffirm the guidelines
established by former Administrator William D. Ruckelshaus con-
cerning EPA contacts with persons outside of the Agency. The
success of our efforts at EPA is directly dependent on the trust
of the public we serve. To earn and maintain that trust, we must

that the guidelines set out below will serve to maintain the -~

General Principles

EPA will provide, in all its programs, for the fullest
possible public participation in decisionmaking. This requires
not only that EPA employees remain open and accessible to those
representing all points of view, but also that EPA employees
responsible for decisions take affirmative steps to seek out the
views of those who will be affected by the decisions. EPA wil]
not accord privileged status to any special interest group, nor
will it accept any recommendation without careful critical
examination.

Appointment Calendars

In order to make the public fully aware of my contacts with
interested persons, I have directed that a copy of my appointment
calendar for each week continue to be placed in the Office of
Public Affairs and made available to the public at the end of the
week. The Deputy Administrator, and all Assistant Administrators,
Associate Administrators, Regional Administrators, and Staff
Office Directors shall make their appointment calendars ayailable
in a similar manner.




"Litigation and Formal Adjudication

EPA is engaged in a wide range of litigation, both enforce-
ment and defensive in nature. A1l communication with parties in
litigation must be through the attorneys assigned to the case.
Program personnel who receive inquiries from parties in matters
under litigation should immediately notify the assigned attorney,

and should refer the caller to that attorney.

Formal adjudications, such as pesticide cancellation
proceedings, are governed by specific requirements concerning
ex parte communications, which appear in the various EPA rules
governing those proceedings. These rules are collected and
available in the Office of General Counsel, Room 545, West Tower.
I will conduct myself in accordance with these rules, and I expect
all EPA employees to do the same.

Rulemaking Proceedings

In rulemaking proceedings under the Administrative Procedure
Act, EPA employees must ensure that the basis for the Agency's
decision appears in the public record. Therefore, be certain
(1) that all written comments received from persons outside the
Agency (whether during or after the comment- period) are entered
in the public record for the rulemaking, and (2) that a memorandum
summarizing any significant new factual data or information
likely to affect the final decision received during a meeting or
other conversations is placed in the public record.

You are encouraged consistent with statutory responsibilities
to reach out as broadly as possible for views to assist you in
arriving at final rules. However, you should do so in a manner
that ensures that final decisions are supported by the public
record and the Agency's rationale is fully explained in the
preamble to the final rule. This does not mean that you may not
meet with one special interest group without inviting all other
interest groups to the same meeting, although all such.groups
should have an equal opportunity to meet with EPA. It does mean,
however, that any oral communication regarding significant new
factual data or information affecting a rule, including a meeting
with an fnterest group, should be summarized in writing and
placed in the public record for the information of all members of
the public. In addition to these guidelines, procedures have
been established with OMB to ensure that such material received
by OMB from outside parties will be placed in the EPA public
record. -



-3-

Finally, in our dealing with the press, I would urge EPA
employees also to be open and accessible. While it is important
that those who speak to the press concern themselves only with
their particular area of expertise, nothing js served by any
program limiting contacts with the press. 1 ask that you inform
your Assistant Administrator's office and the EPA Press Office
about your official contacts with the press.

I know that I can rely on EPA employees to use common sense
and good judgment in their dealing with the public. The openness
and integrity in those dealings are essential to ensuring public

trust in the Agency.

L
tee M. Thomas




Key Points Re Implementation of 8/21/98 Herman Memo Re
+Communication with Third Parties Regarding Enforcement Actions+

- Regional management is committed to full implementation of the
Herman memo.

- Communications with members of Congress and Congressional staff
and other outside parties regarding planned and pending
enforcement actions are limited to publicly available
information. These restrictions apply whether or mot the outside
party would be sympathetic to EPA:s position.

- Public information is generally viewed as including only
information which is non-privileged and which would ordinarily be
released to any member. of the public, for example pursuant to a
Freedom of -Information Act request. Information concerning
negotiation or litigationl positions in planned or pending
enforcement actions (which typically is withheld from disclosure
pursuant to the deliberative process and/or +enforcement
confidential+ exemptions to FOIA) is generally not considered
public information. Any ggqggﬁggzhbfieflggg of outside parties
regarding an enforcement action should be limited to this public
information and should include Agency counsel.

- Whenever there is a planned or pending enforcement action,
Agency coungel must be inveolved in communicatioqg with defendants
or respondents, or interested third parties— AS a practical
matter, a brief conversation may be necessary to determitie the
nature of the party+s inquiry or concerns. Substantive

: " -_“-""*—F-—-—-_.‘.
discussions, however, must include counsel (except EHaT counsel
may establish separate channels of communication where
appropriate+e.g. enforcement negotiations often include separate
meetings of technical staff).must be is e channels.)

- EPAts policy is that we do not negotiate the text of press
releases with outside parties. While factual accuracy is -
critical in all press releases, this should be achieved by making
inquiries to outside parties if necessary, rather than by sharing
drafts of the press release. Any variance to this policy must be
discussed by the case team, press officer, and appropriate

enforcement manager.



Scenario: Counsel for defendant/respondent in an EPA enforcement action in which EPA is
represented by counsel contacts senior EPA management to discuss how EPA staff is handling
the matter and/or the positions they are taking in the matter.

Key Issues/Considerations: Two basic sets of issues arise from this scenario.

1) What are the Agency’s expectations of the senior EPA official to whom this communication is
directed?

The August 21, 1998 Herman memo (“Communications with Third Parties Regarding
Enforcement Actions”) and the various memos to which it refers provide the basic
guidance for all EPA staff on this question. The Herman memo states that:

“Employees should not communicate with a defendant or respondent regarding a specific
enforcement action, including matters that are in negotiation prior to referral or civil or
administrative complaint, without close coordination with lead Agency counsel for the
matter. In fact, any “pertinent communication with parties in litigation must be
conducted through the attorneys assigned to the case.” Memorandum from the
Administrator on Serving the Public Interest (August 6, 1993)”

Note that the Herman memo speaks to contact with any representative of the defendant or
respondent, not just the attorney for the party. As a practical matter, whenever a senior EPA
official receives a call from an outside party, that official may need to have a brief conversation
with the caller to determine the nature of the party’s concern and to allow for thorough follow-up
internal inquiry. However, any subsequent substantive conversations of the matter with the
outside party should be coordinated with Agency counsel.

2) What ethical obligations attach to the outside lawyer seeking to initiate this communication
with an EPA official?

The ethical obligations of the outside lawyer may vary from jurisdiction to jurisdiction. The
model ABA rule concerning communications with a person represented by counsel provides that:

In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another lawyer in the
matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do
SO.

Under ABA Formal Opinion 97-408 (August 2, 1997), which interprets the model ABA rule,
represented government entities are generally protected from unconsented contacts by opposing
counsel. However, such contacts are permitted with government officials who have authority to
take or to address a policy issue, including settling the controversy, but only after providing
government counsel with reasonable advance notice of his intent to communicate with such
officials. If the jurisdiction in which the lawyer practices were to adopt this ABA opinion, a



communication as described above would constitute an ethical violation by the outside attorney
if advance notice were not given to EPA counsel of the intention to initiate this contact with
senior EPA management. It is not clear that any of the jurisdictions in New England have
explicitly adopted the model ABA approach. The ethics rules for attorneys licensed in
Washington D.C. do not require prior notice of contacts with Agency decision makers.

If such a communication does occur, a number of questions then arise as to whether and how this
potential ethical violation should be addressed. Because the ethical standards govern the conduct
of lawyers and are not intended to be enforced by or necessarily even familiar to non-lawyers, the
senior EPA official to whom the communication is directed is not obligated to inform outside
counsel that he or she may be violating an ethical standard. However, before the substance of
such a communication begins, it may be a courtesy for the EPA official to provide some type of
informal verbal notice to the attorney caller that ethical issues may be raised by the
communication, such as “Have you given the lawyer at EPA who is handling this case a heads-up
about this call? I think it would help avoid any question about whether we should be talking
directly if we made sure that the EPA attorney on this case is involved.”

More difficult is the question of how, if at all, such an ethical violation should be brought to the
attention of whatever body is charged with enforcing the ethical standards for lawyers. Asa
practical matter, EPA counsel would likely consult with his or her management and provide an
informal warning to outside counsel before any type of formal action is taken. If violations of
the ethical standards were to persist, we would be faced with the question of who within our
organization is authorized to initiate such a complaint and who within our organization should be
consulted prior to initiating such a complaint. Given the infrequency with which such a situation
is likely to arise, we are inclined not to try to answer these questions at this time, although we
will advise the legal staff that they should discuss any matters raising this issue with their
management.
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Memorandum

Date:

~ August 19, 1999

From: Joel Blumstein, Chief, Regulatory Legal Office, OES j

To:

Subj:

Tom Olivier, Senior Enforcement Counsel 77 ;
Mindy Lubber, Deputy Regional Administrator

Contacts with Persons Represented by Counsel

You have asked whether it is advisable and appropriate for EPA to issue formal actions
such as information requests, administrative orders, or complaints directly to an entity
known to be represented by counsel. As you know, it is OES’s general practice to mail
(or serve) formal actions directly to a regulated entity, rather than to its attorney, in order
to provide timely and effective notice of EPA’s action.

In essence, we issue formal actions directly to the responsible entity in order to satisfy
statutory notice requirements and to ensure our actions are enforceable.! Where a statute
provides EPA with the authority to issue orders, provide formal notice, or propose

“penalties against regulated entities, EPA should direct the action to the regulated entity
itself, rather than to legal counsel. To do otherwise would invite arguments over

whether and when an entity was properly served or notified, and impede our ability to
take action against unresponsive companies or individuals.

In instances in which EPA already is engaged in discussions with entities represented by
counsel, it is normal practice to provide a copy of any formal EPA action to counsel at
the time it is mailed to their clients . This is certainly appropriate as a matter of fairness,
courtesy, and efficient communication, but we don’t see this practice as an acceptable
substitute for service directly on the regulated entities. The exceptions would be matters

' For example, Section 114 of the Clean Air Act provides
that "the Administrator may require any person who owns or
operates an emission source "to keep records, sample emissions,
and provide information to EPA." ‘"Person" is defiined in Section
302 to include an individual, corporation, partnership,
association, State, municipality, etc.



ready in litigation, or where a company has formally designated an attorney as its
"agent for service of process.

With respect to ethical obligations, it is our view that direct service of EPA formal
actions on regulated entities does not violate the rules of professional responsibility
governing attorney communications with persons represented by counsel. One such
provision is Massachusetts Rule of Professional Responsibility 4.2, which provides:

In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another lawyer

in the matter, unless the lawyer has the consent of the other lawyer or is authorized
by law to do so.

Although formal EPA actions are generally drafted by attorneys, they are issued by the
RA or Division Directors with delegated authority under the applicable statutes; thus
they are not communications by EPA lawyers on behalf of our clients. This
interpretation is consistent with the comments to Massachusetts’ Rule 4.2 and the ABA
Model Rules of Professional Conduct Rule 4.2, which clarify that “parties to a matter
may communicate directly with each other .....” This is what the OES Division Director,
for example, does in sending an information request to a regulated entity.?

And even if formal EPA notices and orders were considered attorney communications,
there would be no clear violation of ethical standards. Massachusetts’ Rule 4.2
expressly allows communications with a represented person where the lawyer “is
authorized by law to do so.” Because the communications in question (information
requests, administrative orders, complaints) are authorized by our various statutes, an

EPA attorney’s role in formulating the communications would appear consistent with
-Rule 4.2.

Consistent with the above analysis is the provision for service of a complaint under
EPA'’s Consolidated Rules of Practice, 40 C.F.R. § 22.5(b)(1): the “complainant” is
required to serve a copy of an administrative complaint on the resp@ndent ora

2 The ABA Model Rule 4.2 is almost identical to

Massachusetts Rule 4.2.

 Although the rules of ethics recognize that parties may
communicate directly with each other without attorneys, it is EPA
policy that "pertinent communication with parties in litigation
must be conducted through the attorneys assigned to the case."
Memorandum from Steven Herman, "Communication with Third Parties
Regarding Enforcement Actions," August 21, 1988.

2



- Tepresentative authorized to receive service on respondent’s behalf (e.g. an agent for
service of process). There is no requirement for service of the complaint on
respondent’s attorney, until the time the attorney is formally designated as the individual
authorized to receive service relating to the proceeding. 40 C.F.R. § 22.5(c)(4).

If you have any questions or comments on these OES procedures, please call Joel
Blumstein (8-1771) or Tom Olivier (8-1737).

cc: Ira Leighton
Sam Silverman
- Ken Moraff
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MEMORANDUM

SUBJECT: Transparency in EPA’s Operations

FROM: Lisa P. Jackson
Administrator
TO: All EPA Employees

In my testimony before the Senate Committee on Environment and Public Works and in
my January 23, 2009, memorandum to all employees, I expressed my commitment to uphold the
values of transparency and openness in conducting EPA operations. President Obama recently
said in 2 memorandum to agency heads: “Transparency promotes accountability and provides
information for citizens about what their Government is doing. Information maintained by the
Federal Government is a national asset.” I am asking each one of you to help me ensure EPA
operates in full compliance with this principle.

The success of our environmental efforts depends on earning and maintaining the trust of
the public we serve. The American people will not trust us to protect their health or their
environment if they do not trust us to be transparent and inclusive in our decision-making. To
earn this trust, we must conduct business with the public openly and fairly.

In 1983, then-Administrator William Ruckelshaus promised that under his leadership,
EPA would operate “in a fishbowl.” I wish to reaffirm this commitment and take the opportunity
to provide guidelines about how we will ensure transparency in our interactions with all members
of the public. These guidelines are intended to maintain the faimness and openness of our
operations and thus strengthen public confidence in our decisions. Iam relying on EPA
employees to use their good judgment to conduct themselves.with the openness and integrity that



alone can guarantee public trust in EPA.

General Principles

In all its programs, EPA will provide for the fullest possible public participation in
decision-making. This requires not only that EPA remain open and accessible to those
representing all points of view, but also that EPA offices responsible for decisions take
affirmative steps to solicit the views of those who will be affected by these decisions. This
includes communities of color, Native Americans, people disproportionately impacted by
pollution, small businesses, cities and towns working to meet their environmental
responsibilities, and others who have been historically underrepresented in EPA
decision-making. EPA will not accord privileged status to any special interest, nor will it accept
any recommendation or proposal without careful, critical, and independent examination.

Appointment Calendars

To keep the public fully informed of my contacts with interested persons, I have directed
that a working copy of my appointment calendar, showing meetings with members of the public,
be provided to the EPA Office of Public Affairs, where it will be available to the public each day
on the EPA Web site. I also direct other senior Agency officials, including the Deputy
Administrator, the Assistant Administrators, and the Regional Administrators, to make their
working appointment calendars available to the public in a similar fashion.

Freedom of Information Act Policy

As President Obama has stated, the Freedom of Information Act should be administered
with a clear presumption that openness prevails. All Agency personnel should ensure that this
principle of openness is applied to the extent possible when responding to a FOIA request.
Managers should give their staffs and the Agency’s FOIA professionals the support needed to
satisfy FOIA’s transparency requirement in as timely and efficient a manner as possible. In
accordance with guidance issued by Attorney General Holder on March 19, 2009, EPA offices
should exercise their discretion in favor of disclosing documents whenever possible under the
FOIA. Offices should assert an exemption to disclosure only where the Agency reasonably
foresees that disclosure would harm an interest protected by an exemption or disclosure is
prohibited by law. Offices should also take steps to make information public on the Agency’s
Web site without waiting for a request from the public to do so. More detailed FOIA
implementation procedures will be provided in the near future to assist you in carrying out this
important government responsibility.

Because EPA is a public regulatory agency and employer to about 18,000 employees,
EPA staff may come into possession of certain information that may need to be protected from
disclosure under FOIA, including certain contract or business data, trade secrets, or personal
privacy information. Although the Agency’s business is to be conducted in an open and
accountable manner, we must also ensure that information entitled to special protection is
handled with the utmost care and in full compliance with all applicable laws and regulations.



Questions about whether special protections apply to certain information should be directed to
the Office of General Counsel’s General Law Office.

Rulemaking Proceedings

Much of EPA’s business is conducted through rulemaking. It is crucial that we apply the
principles of transparency and openness to the rulemaking process. This can only occur if EPA
~ clearly explains the basis for its decisions and the information considered by the Agency appears
in the rulemaking record. Therefore, each EPA employee should ensure that all written
comments regarding a proposed rule received from members of the public, including regulated
entities and interested parties, are entered into the rulemaking docket.

Robust dialogue with the public enhances the quality of our decisions. EPA offices
conducting rulemaking are therefore encouraged to reach out as broadly as possible for the views
of interested parties. However, while EPA may and often should meet with groups and
individuals, we should attempt, to the maximum extent practicable, to provide all interested
persons with equal access to EPA. In addition, it is essential to ensure that the public receives
timely notice, as far as practicable, of information or views that have influenced EPA’s decisions.
This means that EPA employees must summarize in writing and place in the rulemaking docket
any oral communication during a meeting or telephone discussion with a member of the public or
an interested group that contains significant new factual information regarding a proposed rule.

Questions about how to handle comments and other communications regarding a
proposed rule should be directed to the appropriate program office personnel, attorneys in the
Office of General Counsel, or regional staff working on the specific rulemaking.

I am committed to fulfilling President Obama’s direction to agency heads to make use of
tools and technology to increase outreach and interaction with the public. Public participation in
Agency rulemaking proceedings may take a variety of forms, including public hearings and
meetings, workshops, forums, focus groups, surveys, roundtables, Federal Register
notice-and-comment procedures, advisory committee meetings, informal meetings with
interested parties, internet-based dialogues, and other opportunities for informal dialogue,
consistent with applicable legal requirements. I encourage our staff to be creative and innovative
in the tools we use to engage the public in our decision-making.

Litigation and Formal Adjudication

EPA is engaged in a wide range of litigation. The conduct of litigation by the Agency
should reflect the principles of fairness and openness that apply to other EPA activities.
However, we must also protect privileged litigation and enforcement-sensitive information from
unauthorized disclosure. Communication with parties involved in litigation with EPA about that
litigation should be through an attorney representing EPA in the case. Program personnel who
receive inquiries about pending litigation from persons who are not parties to the litigation
should consult with an attorney representing EPA in the case before responding. If you do not
know which attorneys are representing EPA in a specific case, contact knowledgeable EPA



Iawyers, including the Office of General Counsel, the Office of Enforcement and Compliance
Assurance, or an Office of Regional Counsel, as appropriate.

Formal adjudications (including certain administrative penalty proceedings and pesticide
cancellation proceedings) are also governed by specific requirements that limit communications
between EPA staff and interested parties. These limitations appear in the various EPA rules
governing those proceedings. Information about these rules is available from the Office of
General Counsel and on the EPA Intranet.

Contacts with Congress and the Press

EPA often receives requests for records or information from Congress, i.e. the Speaker of
the House, the President of the Senate, the Chair of a Committee or Subcommittee with
jurisdiction over EPA. It also receives informal requests from individual members of Congress
and their staffs. Irecognize the importance of Congressional oversight and encourage our
programs to provide Congress with the information necessary to satisfy its oversight and
legislative interests to the extent possible and consistent with our Constitutional and statutory
obligations. Information requests from Congress should be handled in consultation with
managers of the affected EPA programs and our legislative affairs staff in the Office of
Congressional and Intergovernmental Relations.

EPA also should be accessible to the press, which performs a vital role in informing the
public about EPA’s actions. As we respond to press inquiries, the EPA staff should respect our
~ internal deliberative processes and strive for accuracy and integrity in our communications. This
will ultimately enhance public trust in the Agency. When interacting with the press in the
performance of your official duties, please coordinate with the managers of your program and
media relations experts in the Office of Public Affairs. '

Nothing contained in this memorandum interferes with your right to petition or to furnish
information to Congress or a Member of Congress, as provided under applicable law, or to

engage in protected whistleblowing activities.

Communications Generally

The Office of Public Affairs plays a central role in shaping the Agency’s communications
with the public. OPA will be providing further guidance on how our programs and regions
should coordinate with it on the preparation of messaging materials and interactions with the
press.

Conclusion

I have the utmost confidence in the ability of EPA’s workforce to promote full public
involvement and openness in all EPA affairs. I believe this will enhance the credibility of the
Agency, boost public trust in our actions and improve the quality of our decisions. In short, we
will let more sunlight into our Agency. I look forward to hearing any additional ideas you may




have on how we can achieve this goal.

As I continue to work with all of you, I plan to provide further thoughts on how we can
strengthen EPA’s public role in serving the needs of the public and advancing our environmental
protection mission.
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MEMORANDUM TO ALL EMPLOYEES

SUBJECT: Serving the Public Interest

I am truly honored to have been selected to lead the Environmental Protection
Agency. I believe that government service is a high calling and that EPA’s potential to
improve the lives of Americans is unparalleled. As I have met with many of you, I have
learned that EPA employees share in that belief.

Among the most important of our challenges as public servants is our duty to live
up to the public trust and confidence that sustains our work at-EPA. As individuals and
as an Agency, we must maintain the highest ethical standards in all our activities. This
means conducting our business here openly, fairly and in accordance with all legal
requirements. ' :

In the tradition of recent Administrators, I am setting forth in this memorandum
the guiding principles our Agency will use to ensure the integrity of all our actions. I ask
each of you to join me in observing these principles.

General Principles

In all its programs, EPA must provide for the most extensive public participation
possible in decision-making. This requires that we all remain open to all points of view
and take affirmative steps to solicit input from those who will be affected by decisions.
Our willingness to remain open to new ideas from our constituents, and to incorporate

- them where appropriate, is absolutely essential to the execution of our mission. At the
same time, we must not accord privileged status to any special interest, nor accept any
recommendation or proposal without careful, critical examination.

- Appointment Caléndars

To keep the public fully informed of my contacts with interested parties, I will
make my appointment calendar for each week available in the Office of Public Affairs. I
encourage the Deputy Administrator, all Assistant Administrators, Associate
Administrators, Regional Administrators, and Staff Office Directors to make their
appointment calendars available as well.
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Litigation and Formal Adjudication

EPA is engaged in a wide range of both enforcement and defensive litigation. All
pertinent communication with parties. in litigation must be conducted through the
attorneys assigned to the case. Program personnel who receive inquiries from parties

regarding matters under litigation must immediately notify the assigned attorney and
refer the caller to that attorney.

Formal adjudications (e.g., pesticide cancellation proceedings) are governed by
specific requirements concerning ex parte communications in the various EPA rules
governing those proceedings. These rules are collected and available in the Office of the
General Counsel, Room 537 West Tower. I will conduct myself in accordance with these
rules, and I expect all EPA employees to do the same.

Rulemaking Proceedings

In rulemaking proceedings under the Administrative Procedure Act, the basis for

Agency decisions must appear in the public record. Therefore, after a rule is proposed,
be certain that:

1. - All written comments received from people outside the Agency (whether during or
after the comment period) are entered in the public record for the rulemaking; and,

2. A brief memorandum summarizing any significant new data or information likely
to affect the final decision that is received during a meeting or other conversation is
placed in the public record.

These requirements are increasingly important as EPA continues to expand public
involvement in our rulemaking efforts. I encourage you to solicit views from the broadest
possible spectrum of interested parties in arriving at final rules. All interests should have
an equal opportunity to meet with EPA. Meetings may be held with individual groups
without involving all other interested parties. Of paramount importance, however, is
ensuring any new data or information affecting the decision is promptly placed in the
public record.

The Federal Advisory Committee Act (FACA) helps ensure that the Agency
provides equal and open public access to the advice and recommendations EPA receives
or solicits from outside parties. As many of you know, however, several exemptions are
applicable. For example, when the Agency seeks the advice of individual meeting
participants without seeking consensus, the gathering is not subject to FACA. This and
other FACA exemptions may be helpful to you in obtaining a comprehensive response
from interested entities during rulemakings while still meeting the letter and intent of
FACA. Remember that questions about FACA’s applicability and exemptions should be
directed to the FACA experts in the Office of General Counsel’s General and

_ Information Law Division.



Contacts with Congress and the Press

EPA staff should be open and accessible to Congressional staff and the press. I
rely on you to use common sense and good judgement in these interactions. I ask that
you inform your Assistant Administrator’s office, the EPA Press Office, and/or the Office
of Congressional and Legislative Affairs promptly about all such conversations with the
press or Congressional staff. The consistency and integrity of our communications will
enhance public trust in the Agency.

Communications Generally

Finally, all communications materials produced for public dissemination should be
developed in coordination with the Office of Communications, Education and Public
Affairs. This will assure consistency with EPA standards and a number of OMB
directives on such materials.

Fkckded ek

Over the last few years, EPA has built an excellent reputation for involving the
public, Congress, the press and other interested parties in our work. This openness to
the public furthers our mission by increasing our credibility, improving our decision-
making and developing broad public support for Agency initiatives. I am proud of the
actions you are all taking to improve public access to and involvement in our work. I
look forward to working with you to implement these guidelines and to continue to
promote public involvement and ethical conduct in all EPA affairs. I believe our ability
to remain open to the public and to make fair, well-informed decisions is essential to our
success. I look forward to hearing any additional ideas you have on how we can achieve
this goal.

Carol M. Browner
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SUBJECT:  Communication with Thjr Parties Regarding Enforcement Actions

FROM:

TO: Regional Administrators
Regional Counsel

“This memorandum is to make certain that you are aware of Agency policies concerning
communications about enforcement actions with defendants, respondents, or outside parties.
Regional Counsels in particular are asked to ensure that all managers and staff are advised of
these reqw.rements and proceed accordmgly :

- Employees should not communicate with a defendant or respondent regarding a specific
enforcement action, including matters that are in negotiation prior to civil referral or civil or
administrative complaint, without close coordination with the lead Agency counsel for the matter.
In fact, any “pertinent communication with parties in litigation must be conducted through the
attorneys assigned to the case.” Memorandum from the Administrator on Serving the Public
Interest (August 6, 1993).

EPA Ethics Advisory 90-2 states that, “EPA employees must be careful not to disclose
non-public information that will interfere with an investigation or litigation.” Ethics Advisory 90-
2, on Outside Communications Regarding Matters Under Investigation, in Pre-Litigation Stages,
or in Litigation (October 26, 1990). This advisory requires that contacts by individual Members
of Congress or their staff on, “matters which are under investigation, in pre-litigation, or in
litigation,” must be handled the same way as any outside communication with third parties. There
may be rare instances where it is necessary to release information to Congress that is not
privileged but which may be enforcement sensitive.! Such information should be made available

‘Ethics Advisory 90-2 defines “Congress” as including the Speaker of the House, the
President pro tempore of the Senate, and Chairs of Subcommittees or Committees.
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only with the concurrence of the Assistant Administrator for the Office of Enforcement and
Compliance Assurance and subject to such controls as may be required to ensure that
confidentiality of the material or the investigation is not compromised. Of course, once a
settlement is reached or a decision is obtained we must always be prepared to explain the result,
respond to questions, and demonstrate that our action was fair and consistent with federal law.

The Department of Justice has taken the position that it will generally not provide
information to Congress about ongoing investigations or negotiations. This policy is subject to
extremely narrow exceptions for “unusual circumstances,” e.g., where release of information is
needed to assure the public that the matter is being investigated. Letter from J amie Gorelick, then
Deputy Attorney General, the Department of Justice to the Honorable Henry J. Hyde, Chairman
of the House Judiciary Committee (March 16, 1995). :

It continues to be against Agency policy to negotiate any terms of press releases with
parties involved in Agency enforcement decisions. Memorandum from then-Deputy
Administrator F. Henry Habicht on Press Release Policy (March 6, 1992).

~ Set forth below are several important points. Please note, however, that employees
communicating with outside parties about specific enforcement actions should be familiar with all
of the guidances, not just the points made below. . :
> Outside parties, including Members of Congress and their staff, should not attend
' settlement conferences or be present at meetings with defendants or respondents to
discuss the status of enforcement actions. Nor should EPA employees share information
“about enforcement investigations, negotiations, litigation or settlement strategy or tactics
with Members, their staff or other outside parties. In the interests of reaching a fair
settlement (and consistent with the Executive Order on judicial actions), we often conduct
negotiations prior to referral or the filing of a complaint. This process can work only-
where the confidentiality of such negotiations are respected. '

> It may sometimes be necessary and appropriate to brief Members of Congress or their
staff on the status of a pending case. In such instances, the briefing must be confined to
information that is publicly available (e. g., information contained in a complaint), and care
should be taken to note that our claims or allegations are not proven until the matter is
settled or decided by a court of law. Such briefings should be coordinated through
counsel for the case, who should be expected to attend. In keeping with current practice,
the Department of Justice must also be consulted regarding any matter that is, or is likely
to be, the subject of a referral. : ;

> EPA employees should refrain from discussing sensitive information that was
inadvertently leaked. The unauthorized release of sensitive information compromises the
integrity of an enforcement action, is fundamentally unfair to defendants or respondents,
and is grounds for disciplinary action. You should coordinate with counsel for the



~
]

enforcement action when distributing any public information (e.g., copies of the
complaint) in response to requests from outside parties.

If you receive a request from a Member of Congress or their staff for information about a
specific enforcement case and you have questions about this memorandum or application
of existing policies, please contact: Suzanne Childress at 564-2240 (Office of Regulatory
Enforcement); Mary Adler at 564-2456 (Office of Criminal Enforcement, Forensic &
Training); Karen Morley at 564-5132 (Office of Site Remediation Enforcement), and

Mary Kay Lynch at 564-2574 (Office of Federal Facilities Enforcement). -

I know you will give this memorandum and the attached guidance documents your personal
attention, and assure that the Agency continues to meet the high standards for public service
outlined in the Administrator’s 1993 memorandum. '

Attachments

cCl

Assistant Administrators

Scott Fulton, Acting General Counsel . _
Joséph Crapa, Associate Administrator for Congressional & International Affairs
OECA Office Directors “

Enforcement Division Directors

Regional Enforcement Coordinators
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THE ADMENISTRATOR

MEMORANDUM TO ALL EMPLOYEES

SUBJECT: Serving the Public Interest

I am truly honored to have been’ sc!ected to lead the Environmental Protecuon
Agcncy I believe that government service is a high calling and that EPA’s potential to -
improve the lives of Americans is unparalleled. As I have met with many of you, I have
learned that E.PA employees share in that belief.

Among the most important of our challenges as public servants is our duty to live
up to the public trust and confidence that sustains our work at- EPA. As individuals and
as an Agency, we must maintain the highest ethical standards in all our activities. This

means conducting our business here openly, fairly and in-accordance with all legal
requ:rements :

In the tradition of recent Admlmstrators. [am settmg t‘orth in this. mernorandurn
the guiding principles our Agency will use to ensure the integrity of all our actions. [ ask
each of you to join me in observing these principles.

In all its programs, EPA must provide for the most extensive pubhc pamc:panon
possible.in decision-making. This requires that we all remain open to all points of view
and take affirmative steps to solicit input from those who will be affected by decisions.
Our willingness to remain open to new ideas from our constituents, and to incorporate
them where appropriate, is- absolutely essential to the execution of our mission. At the
same time, we must not accord privileged status to any special interest, nor accept any
recommendation or proposal without careful, critical examination.

Appointment nda

To keep the public fully informed of my contacts with interested pamcs, I will
make my appointment calendar for each week available in the Office of Public Affairs. [
encourage the Deputy Administrator, all Assistant Admlmstrators, Associate
Administrators, Regional Administrators, and Staff Office Directors to make their
appointment calendars available as well.

| Prmted or Recyzer Pz
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Litigation and Formal Adjudication

EPA is engaged in 2 wide range of both enforcement and defensive litigation. All
pertinent communication with parties in litigation must be conducted through the
attorneys assigned to the case. Program personnel who receive inquiries from parties -

regarding matters under litigation must immediately notify the assigned attorney and
refer the caller to that attorney.

. Formal adjudications (e-g pcsticide_cancel!atiori proceedings) are governed by
specific requirements concerning ex parte communications in the various EPA rules

governing those proceedings. These rules are collected and available in the Office of the
General Counsel, Room 537 West Tower. [ will conduct myself in accordance with these

rules, and 1 expect all EPA employees to do the same.

Rulemaking Proceedings

~ In rulemaking proceedings under the Administrative Procedure Act, the basis for
Agency decisions must appear in the public record. Therefore, after a rule is proposed,
‘be certain that: '

1. All written comments received from people outside the Agency (whether during OF
after the comment period) are entered in the public record for the rulemaking; and, :

5. A brief memorandum summarizing any significant new data or information likely
10 affect the final decision that is received during a meeting or other conversation is
placed in the public record. ' ' )

These requirements are increasingly important as EPA continues 1O expand public
‘involvement in our rulemaking efforts. 1 encourage you to solicit views from the broadest
possible spectrum of interested parties in arriving at final rules. All interests should have
an equal opportunity to meet with EPA. Meetings may be held with individual groups
without involving all other interested parties. Of paramount importance, however, IS
‘ensuring any new data ot information affecting the decision is promptly placed in the
public record.. ' n "

‘The Federal Advisory Committee Act (FACA) helps ensure that the Agency
provides equal and open public access 10 the advice and recommendations EPA receives
or solicits from outside parties. As many of you'know, however, several exemptions are
applicable. For example, when the Agency seeks the advice of individual meeting
participants without seeking consensus. the gathering is not subject t0 FAC:A- This and
other FACA exemptions may be helpful to you in obtaining a comprehensive response
from interested entities during rulemakings while still meeting the letter and intent of
FACA. Remember that questions about FACA's applicability and exemptions should be
directed to the FACA experts in the Office of General Counsel's General and
Information Law Division. .
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Cortacts with Congress and the Press

EPA staff should be open and accessible 10 Congressional staff and the press. 1
reiv N yOu to Use COMmMON sense and good judgement in these interactions. [ ask that
vou inform your Assistant Administrator’s office, the EPA Press Office, and/or the Office
of Congressional and Legislative Affairs promptly about ail such conversations with the
press or Congressional staff. The consistency and integrity of our communications will
enhance public trust in the Agency.

Communications Generally

Finally, all communications materials profluccd for public dissemination should be
developed in coordination with the Office of Communications, Education and Public
Affairs. This will assure consistency with EPA standards and a number of OMB
directives on such materials. - . : - o

._‘.II..-.'

Over the last few years, EPA has built an excellent reputation for involving the
public, Congress, the press and other interested parties in our work. This openness t0
the public furthers our mission by increasing our credibility, improving our decision-

- making and developing broad public support for Agency initiatives. I am proud of the

. actions you are all taking to improve public access to and involvement in our work. 1
look forward to working with you t0 implement these guidelines and to continue t0
promote public involvement -and cthical conduct in all EPA affairs. 1 believe our ability
to remain open to the public and to make fair, well-informed decisions is essential to our
success. 1 look forward to hearing any additional ideas you have on how we can achieve
this goal. : : :

Carol M. Browner
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SUBTECT: Outside Communications Regarding Matters Under
. Investigation, in Pre-Litigation Stages, or in

CFFICE OF
GENERALCOUNSEL -

Litigation ,
- 3 T ( .
FROM: Gerald H. Yamad g‘-‘iédké;ﬂ;é?ﬁgﬁé;édgaofiiag
Deputy Gener v

Counsel '
Designated Agency Ethics Official
TO: Deputy Ethics offiéials

The purpose of this Ethics Advisory is to discuss how EPA
employeas should deal with verbal and written inquiries from
outside parties (especially attorneys) concerning EPA matters
known to be in litigation, in pre-litigation stages (e.q.,
negotiation), or under investigation. Unlike litigatioen
between individuals, where an attorney's communicition'vith a
party represented by counsel is strictly limited,* an attorney
represanting a party in litigation with the Agency mag not be
prohibited per geo from communigating-with the Agency,
depending on the jurisdictien. Accordingly, EPA employees

1 ABA Model Code of Professional Responsibility,
- Disciplinary Rule 7-104:; ABA Model Rules of Professional
Conduct, Rule 4.2. _ I ' - : :

2 ABA Model Rule 4.2 states that communications
nauthorized by law include, for example, the right of a party
to a controversy with a government agency to speak with

. government officials about a matter." The Comments on the Rule
state that opposing counsel are otherwise generally barred from
communicating "with persons having managerial responsibility
on behalf of the organization, and with any other person whose
act or omission in connection with that matter may be imputed
to the organization...or whose statement may constitute an

admission...." See also Upiohn Co. v. United States, 449 U.S.
383 (1%81). '

_ 3 Rule 4.2 of new District of Columbia Bar Rules effective
January 1, 1991, require only that attorneys "disclose to such
. employee both the lawyer's ldentity and the fact that the
lawyer represents a party with a claim against the employee's
employer.™ '



,,,,,

must be alert to situations where opposing counsel seeks to
communicate with EPA attorneys or officers or employees in the
affected EPA program office about a matter under investigation
or in litigation.

_ In addition to attorneys, outside parties may also include
gtates or members of Congress, as well as the general public.
‘although EPA maintains a cooperative relationship with States,
they may occasionally be adversaries in litigation. In
addition, even where EPA could furnish such nformation to
Congress itself,* inquiries from individual members of Congress
or their staffs regarding matters which are under
investigation, in pre-litigation stages or in litigation should
be handled the same as any other outside communications. '

When such communications occur, EPA employees must be
careful not to disclose non-public information that will
interfere with an investigation or litigation. 'Providing.
ngxpert opinions" and advisory interpretations in connection
with such matters should also be avoided (unless such opinions
and interpretations have been formally adopted by the Agency).

-dbmmunications concerning vﬁriqus-éypes of matters should
be handled as follows:" ' ,

Whenh a communication concerns a matter in litigation
(either an enforcement action or defensive litigation), EPA
employee's must coordinate any response with the lead EPA
attorney for the matter. For defensive litigation, this.
attorney will be in. the Office of General Counsel (0GC) or the
office of Regional Counsel (ORC); for enforcement matters, this
attorney will be in the Office of Enforcement (OE) or the
Office of Regiocnal Counsel (ORC):. for enforcement matters
arising under Title II of the Clean Air Act, the lead attormey
will be in the Office of_Mcbile Sources within the office of
Air and Radiation (OAR).Z :

When a case involving the Federal Government is before a
court, the lead EPA attorney must consult with the Justice
Department on the matter before providing any response.

4 The "congress" includes the Speaker of the House, the
President pro tempore of the Senate, and chairs of committees
and subcommittees. : ' :

5 OAR enforcement attorneys will either be in the Field
Operations Support Division (FOSD) or Manufacturers Operation
Division (MOD). : '
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. 8. Depanmenf ¢ Justice
Office of the Deputy Atlomey General

The Deputy Attesney General Wéﬁd&;m. D.C. 20530

March 16, 1995

The Honorable Henry J. Hyde

Chairman, Committee on the Jidiciary _

U.S. House of Representative: ; T
washington, D.C. 20515 -

.Dear Mr. Chairman:

Tn October, 1993, my pr2decessor as Deputy 2 :torney General
sent your predecessor as Chzirman of the Judiciar s Connittee a
1etter setting fcorth the Department of Justice's J0licy and
practice on ccmmunications tatween the Congress z1d the
pepartment concerning pendirz Department investicitions or civil-
or criminal cases, as well &5 applications for p: aclearance under
the Voting Rights Act. I believe it is in the ir :erest of both
the Congress anc the Departrant to restate that 1 2licy Zor the
new Congress.

Initially, of course, there is a clear dist:action between
Congressional-Departmental contacts on case-spec: fic pending
matters, and contacts on gereral policy issues r¢lated to law
enforcement and the adminisiration of justice. «a policy issues,
the Department welcomes and encourages a spiritec dialogue with
the Legislative Branch, and ve value a dialogue tith individual
Members in shaping such pol’cy. The same is truc with respect to
nominations, legislation, a:propridtions and oth:r matters not
relating to litigation or ji..vestigations. :

We also recognize that policy issues may oc. asionally arise
in the context of individua . matters pending bef re the
“Department. We believe tha: discussion of those issues, without

reference to the individual matter at hand, can .e both’
appropriate and weneficial o the peolicy formula-ion process.

and there alsoc may be occas.ons when Justice Dep rtment lawyers
will need to be in centact writh the Congress con:erning specific
investigations or cases, whure, for example, we -re defending the
constitutionality of legislition, or where indiv dual Members are
_fact witnesses. - :

. With respect to Congre ssional -contacts on p:nding matters on

" pehalf of or regarding cons:ituents or ather ideatifiec partias,

‘however, our.policy has hiszorically represented difrferent
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concerns. As with the Depzctment's pelicy conce sning White House
contacts on pending matters, cur goal is to inst e that the
administration of justice is free of political csinsiderations ang
that it 1s correctly perceised to be totally apeclitical. We want
to avoid any possible misimoairession that persons with unique
access to the Department, sich as Senators or Re )resentatives,
whether acting for themselv:s or for canstituent:, receiva more
favorable treatment or atteition than persons wi:hout such
access. That 1s an importait reason behind cur Zesire to
insulate the Department, anl particularly its li e and
supervising attorneys, from any situatien that c-mld be construed
as an effort (however inadv:rtent or wall-intend .d) to influence
our case-specific actions. B - '

To this end, we would. liscourage contacts ¢ ncerning pending
invaestigations or civil or :riminal cases. Aand e would request-
that, where Members of Cong -sss or their staff d .em it essential
to make inquiries concernin: pending matters, su h inquiries be
directed only to the Attorn:y General, the Deput - aAttorney
General, the Associate Atto:ney General, or the . ssistant
"Attorney General for Legisl:tive Afrairs. To th: extent
possible,- we also would rag.est that these ingui:ies ke in
writing, and that they stat.. the extenuating cir: umstancess that
appear to warrant the inqui.vy.

We will, of course, re:pond promptly to sucl inquiries. In
the vast majority of cases, however, -such an inq.iry would result
in the Department simply fo. lowing its long-stant ing policy of
not discussing the facts of a pending matter or Lavestigation
with persons outside the Dejartment, except, of ¢ ourse, with
persons representing partie: to such a matter or inquiry.
Indeed, for the nmost part we¢ will not be able to sonfirm or deny
that any particular individial or entity is under investigation
or what steps we intend to pursue in a pending m: :=ter. As you
know, the reasons for this rolicy are to protect zhe privacy and
reputations of. presumptively innocent individuale and to proamote
the efficacy and success of our investigations ari litigation.

The Department had made exceptions to this e¢aneral pelicy by
publicly acknowledging partizular civil rights or anti-trust
Investigations. These exceptions were broadened 3lightly on
January 14, 1993, by then Attorney General Barr's revision of a
portion of the United States Attorney's Manual. -‘he general rule
remains that Department percsnnel shall not respc.ad to questions
about the existence of an orjeing investigation ¢. comment on its
progress, including such thiags as the issuance e¢- serving of a
subpoena, prior to the publi: filing of the docur:nt. However;
the Manua) now provides that in the "unusual circimstances"” of
"matters that have already raceived: substantial Fiblicity, or
about which the community nezds ta be reassured t.iat the
appropriate law enforcement agency is investigati ig the incident,
or where release of information ;5 necessary to p-otect the
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public interest, safety, or <elfare, comments abc 1t or
confirmation of an ongoing :ivestigatiom may neec to be nade."

In our view, the Departaent's policy is appropriate for a
system in which investigaticas are often exceedir yjly cozplex, and
where even the acknowledgemeit of an investigatici, and :
particularly the identificaticn of individual tar jets, can have
dramatic adverse consequences for bcth the targets and third
parties.

In light of these consiierations, we would h)pe that in most
cases Members of Congress wcild forbear from maki g case-specific
inquiries. W®hile no doubt w2ll-intentioned, such inguiries have
the potential for being misconstrued by the press and the public.
Of course, even in the case »f pending matters, tae Dapartaent,
through the Ooffice of Legislitive Affairs, Wwill Zisist Members in
obtaining access to public r:cord information suc: as the ,

_ procedural status of pending litigation.

We look forward to working with you and the .ongress I8
providing information neede¢ by Members, their cc :stituents, and
the legislative procgss,‘whi;e faithfully carryin: cut the

Department's. responsibility. lor the evenhanded, i partial
administration of justice. &

Sincerely,
Y

/

P Y-

Jag&éfs. Gorelick

-
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SUSJECT: oress Release policy

ok Assistant administrators

Associate Administrators
Raqicnal_Administranc:s
Regional Counsels
Regional public Affairs Directors
* scaft office Directors :

As we begin a nev year, it 1is appropriate to review EPA’S
policy en press releases on regulatory decis.ons and enforcenent
agreements, and on the content of those announcements. -

~ The central'rsquiremnnt in EPA press policy--never toc te
ccmprcmisad--is factual accuracy. As a public agency we nhave an
obligation to 1isten and pe sensitive to the concerns of any
stakeholders ©F members of the public that our statements be
. accurate and not create misimpressionsi However, the specific
content of press releases is an EPA internal matter at all tines.
The EFA policy does not permit EFA employees tO negotiate in ary
way the Agency’'s cptien to igssue press releases or the centent 3T
wording of press releases with parties ocutside of EPA, including
tnosc,parties jnvolved in settlenants, consent decrees, or the
regulatory process. _As such, the content of prcsb-rclnascs
should be designed solely to disseminate pertinent jnformaticn Ta
the news medlia, and it is against EPA policy to negotiate any
cerms of press releases with parties invelved in Agency
enforcement actions ©F regulatory decisions. .

 thank you gor your cooperation in ensuring that the
appropriate mcmhc:s-o: your gtaff are familiar and comply with

this palicyt
e
£/ R

Henry Habicht II
Deputy Administrater

=L Danrert An Darart Darar
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